BAPCPA (Bankruptcy Abuse Prevention And Consumer Protection Act) and Divorce

FOR DEBTOR OR WORSE: DISCHARGE OF MARITAL
DEBT OBLIGATIONS UNDER THE BANKRUPTCY
ABUSE PREVENTION AND CONSUMER
PROTECTION ACT OF 2005

DANIEL A. AUSTIN
C. Whar Are Domestic Support Obligations and How Do They Arise?

Support obligations come in many forms and arise under a broad set of
circumstances and assumptions. The mopst common are direct-pay
obligations, where the debtor is under obligation to pay state-mandated
spousal support or child support directly to the ex-spouse in a specific
amount each month. Such obligations typically end upon the emanci pation
of a minor, in the case of child support, or upon death or remarriage of the
payee spouse or for a fixed period of years, in the case of spousal support.
These types of payments are usually, but not always, made in incremental
installments, such as monthly installments, although lump sum payments
can also constitute support.* Support obligations can also include the
obligation to pay the mortgage for the ex-spouse’s residence or to make car
payments.” These types of debis are payments by the payee to third partics
for on-going essential needs of the former spouse. Still another type of
obligation is the allocation of debt incurred during the marri age. This means
that one spouse has agreed or has been ordered to be liable for payment of
the parties” marital debt, and to make those payments directly to the third-
party creditor. Credit card debt often comesunder this category, and usually
takes the form of an assumption of debt or a “hold harmless” agreement.
This type of debt differs from direct payments for a mortgage or car
payments, in that the debl being paid has already been incurred. and
therefore arguably offers no direct support benefit to the other spouse,”
Other types of indirect payments include payments to the attorne y of an ex-
spouse for fees incurred in connection with nondischargeable deby ™

In contrast to support obligations, other types of marital oblizations are
generally termed as equitable distribution of property or property division
by parties to the divorce agreementand in domestic relations courts.” These



BAPCPA (Bankruptcy Abuse Prevention And Consumer Protection Act) and Divorce

2005] DISCHARGE OF MARITAL DEBT OBLIGATIONS 1383

typically include payments in one or more lump sums, often with interest.
that are not terminable upon death or remarriage of the payee spouse.®
These payments are sometimes, but not always, tied to the sale or division
of specific marital property, suchras a house or business.

Domestic support obligations may be characterized as alimony or
property distribution for 1ax reasons. Alimony is deductible for the payor
and taxable for the payee, whereas property distribution is not a taxable
event.” In addition. in most states, alimony is modifiable in state court, but
property division is not.”*

Whiledivorce courts have the right to allocate the responsibility to pay
jointly-incurred marital debtto one party or another, the allocation does not,
as a matter of law, affect the rights of a creditor. A creditor’s right to
proceed against one or both parties is not extinguished simply because a
divorce agreement requires one party to pay the debt. If the pamy
responsible does not pay the debt, the creditor may proceed against the
other party, notwithstanding the divorce agreement.” This has important
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implications for parties to a divorce agreement. Divorce sehilements are
viten stractured 1o provide for one party to pay a joint debt. When the payer
spouse repudiates the debt and seeks o have it discharged in bankrupicy,
hen the creditor may Yook 1o Me other pasty to pay the debt. The partics
may have already considered this when they created the settlement
sgreement and specifically Yabeled the obligation as a form of support. Or,
i discharge ltigation arises, the payee spouse may seek to prove thar the
obligation of one spouse (o pay 2 joint debl directly to a credintor should be
deemed support, even if it is not actually labeled as such.
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B. BAPCPA Amendments to $8 323faNShand (15)

The BAPCPA amendmentsto §§ 523(a)(5)and (15) are at once simple
and dramatic (the revised language is in italics):

§523 Exceptions to Discharge
A discharge under section 727, 1141, 1228(a), 1228(b),or 1328(h)
of this title does not discharge an individual debtor from any
debt—

TRE
(5) for a demestic support obligation

k&
(13) ro a spouse, former spouse, or child of the debtor and not of
the kind described in paragraph (3) thatis incurred by the debtor in
the course of a divorce or separation or in connection with a
separation agreement, divorce decree or other order of a court of
record, or a determination made in accordance with State or
territorial law by a government unit. . '

The BAPCPA pares down the pre-BAPCPA verbiage of §§ 523 (a)(5) and
(15) from 311 words to 97, and at first glance appears to pretty much close
off any debate over whether adivorce- or separation-related debt can ever
be discharged. The BAPCPA alsointroduces a new term, “domestic support
obligation,” in revised § 523(a)(5). and defines that term in new §
101(14A). That section contains a four-factor definition of “‘domestic
support obligation,” as follows;

The term “domestic support obligation™ means a debt that accrues
before or after the entry of an order for relief under this title,
including interest that accrues on that debt as provided under
applicable nonbankruptcy law notwithstanding any other provision
of this title. that is—

{A) owed to or recoverable by—

(i) a spouse, former spouse, or child of the debtor or such child's

parent, legal guardian, or responsible relative; or
(ii) a governmental unit;
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